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OURCES OF AMERICAN LAW

KEY TERMS

law Set of rules and standards by which a society governs itself (page 423)

constitutional law Law that involves the interpretation and application of the U.5. Constitution and state
constitutions (page 424)

statute A law written by a legisiative branch (page 425}

ordinance A law or statute passed by city council (page 425)

statutory Jaw A law that is written down so that everyone might know and understand it (page 425)

administrative law Law that spells out the authority, procedures, rules, and regulaticns to be followed by
government agencies (page 425}

common law Law made by judges in the process of resolving individual cases (page 426)
equity A system of rules by which disputes are rezolved on grounds of fairness (page 426)

due process Principle in the Fifth and Fourteenth Amendments stating that the government must follow
proper constitutional procedures in trials and in other actions it takes against individuals (page 427)

substantive due process Certain rights of individuals in the application of laws, some that are specified in
the Constitution (like free speech) and some that are not specified {like the right of privacy in making
personal decisions) (page 427)

procedural due process Principle that prohibits arbitrary enforcement of law and also provides safeguards
to ensure that constitutional and statutory rights are protected by law enforcement (page 427)

adversary system A judictal system in which opposing lawyers present their strongest cases (page 428)
presumed innocence The presumption that a person is innocent until proven guilty (page 428)

Do you like playing card games? The rules for many popular card games go back hundreds of years. The
sources for the rules, or laws, that govern the United States go back hundreds of years, too,

This section focuses on the beginnings of American law.

Use the time line below to help you take notes as you read the summaries that follow. Think about the
sources of American law.

1792 B.C.  AD.530 1776 1804
— | ~ ’ | \
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[e] Introduction (page 423)

Law is the sel of rules or standards by which a society governs itself. Law is used to solve problems,
protect rights, limit government, promote gencral welfiare, set social goals, and control crime. In
democralic societics, both the government and its citizens are subject to the law. Government decisions
are made according to establislied laws. No person is above the law, regardless of his or her position.

[e] Early Systems of Law (page 423)

One of the earliest known written sets of laws was the Code of Hammurabi. The king of Babylonia
collected these laws from 1792 B.C. to 1750 B.C. The code spelled out relationships among individuals as
well as punishments in arcas that we now call property law, family law, civil law, and criminal law.
Another set of early laws that influenced our legal system was the Ten Commandments. These are found
in the Bible and served as the source of law for the Hebrews living in ancient Palestine. For example, the
Commandment “Thou shalt not steal” is reflected in our laws today.

1. What two early scts of laws influenced our legal systeni?

[2] Our Legal Heritage (page 424)

The laws that govern our lives and protect our rights are divided into the following types:

Counstitutional Law This type of law establishes our country as a representative democracy. It also
outlines our structure of government and sets forth our basic rights. Constitutional law deals with the
formation, construction, and interpretation of constitutions. For the most part, cases dealing with
constitutional law decide the limits of the government’s power. They also decide the rights of
individuals,

Statutory Law A statute is written by a legislative branch of government. Statutes passed by city
councils are called ordinances. An example of a statute that limits individuals is a law that sets speed
limits. Statutes also grant rights and benefits such as Social Security payments and drivers’ licenses.
Statutory law is sometimes called “Roman law” because it is based on the way ancient Romans made
their laws. The laws of Rome were written down so that everyone might know and understand them. In
the A.D. 530s the Roman emperor Justinian had all the laws of Rome organized into a single system
called the Justinian Code. In 1804 the French emperor Napoleon Bonaparte updated the Justinian code.
His version is still used in France, the state of Louisiana, and the Canadian province of Quebec.

Administrative Law This kind of law spells out the authority and guidelines followed by government
agencies. It also includes the rules and regulations these agencies issue. Most administrative agencies
either regulale people’s behavior or provide or deny government benefits such as welfare payments and
medical insurance. Thus, many administrative law cases deal with problems of fairness and due process.
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Common Law This is the single most important basis of the American legal system. Common law, also

called case law, is made by judges in the process of resolving individual cases. Common law originated in
England. Judges followed carlier rulings, or precedents, if the case before them was similar to cases
already decided and in the record books. The Fnglish colonists used commeon law in America. The
practice of common knw continues across the United States today, except in Louisiana, where legal
procedures are based on the Napoleonic Code.

Equity This system of rules settles disputes on the grounds of fairness. Equity was used in medieval
times in place of common law. An cquily court might issue an injunction to stop a neighbor from
building a fence across your property. Today a sing| le court hears cases in equity and common law,

2. What are the different types of laws used in the United States?

[e] Legal System Principles (page 427)

Federal and state courts operate under the following four basic principles:

Equal Justice Under the Law This refcrs to the goal of the American court system to treat all people
alike. The equal justice principle grants all Americans rights, such as the right to a trial by a jury.

Due Process of Law has both a substantive part and a procedural part, Substantive due process refers to
certain rights guarantced in the Fifth and Fourteenth Amendments. An example of a law that vielates
substantive due process is onc that limits dwellings to single families. This would prevent grandparents
from living with grandchildren. Cases about the way a law is carried out involve procedural due process.
Procedural due process requires:

A. Notice to a person that he or she has done something wrong and that the government intends to take
a specific action that will affect the person

B. Giving the affected person the right to respond or be heard concerning the accusation of wrongdoing

The Adversary System: Under this sysiem, lawyers for opposing sides try to present their strongest cases.
The judge in the court has an impartial role. Critics of the adversary system claim that it encourages
lawyers to ignore evidence unfavorable to their side and to be more concerned about victory than justice,
Supporters of the system insist that it is the best way to bring out the facts of a case.

Presumption of Innocence In the United States system of justice, an accused person is innocent until
proved guilty. This notion of presumted innocence is deeply rooted in the English legal heritage. The
burden of proving an accusation against a defendant falls to the accuser.

3. Why do some people dislike the adversary system?
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For use with fexthook pages 130435,

© i Law

KEY TERMS

civil law Rules governing disputes amang two or more individuals or between individuals and the
government (page 430)

contract A set of voluntary promises, enforceable by the law, between two or more parties (page 430)
expressed contract A contract in which the terms are specifically stated, usually in writing {(page 430)

implied contract A contract in which the terms are not expressly stated but can be inferred from the
actions of the people involved and the circumstances (page 430)

real property Land and whatever is attatched to or growing on it (page 431)

personal property Movable belongings such as clothes and jewelry, as well as intangible items like stocks,
bonds, copyrights, and patents (page 431)

mortgage A loan taken out to pay for a house (page 431)

tort A wrongful act, other than breach of contract, far which an injured party has the right to sue {page 432)
plaintiff A person who brings charges in court (page 433)

defendant The person against whom a civil or criminal suit is brought in court {page 433)

injunction An order that will stop a particular action or enforce a rule or regulation (page 433)

complaint A legal document filed with the court that has jurisdiction over the problem {page 433)
summons An official notice of a lawsuit that includes the date, time, and place of the initial court
appearance {page 433}

answer A formal response by a defendant to the charges in a complaint (page 433)

discovery Process when both sides prepare for a trial by gathering evidence to support their case (page 433)

mediation A process in which each side is given the oppartunity to explain its side of the dispute and
must listen to the other side (page 434)

affidavit A written slatement to prove statements of fact signed by a witness under oath (page 435)

What would you do if you slipped and brok your leg on a neighbor’s icy driveway? You could sue the
neighbor for money.

This scction focuses on the kinds of civil law and the steps in a civil case.

ORGANIZING YOURITHOUGHTSY

Use the graphic organizer below to help you take notes as you read the summaries that follow. Think

about the steps in a civil case that does not go to trial.

—— —— e
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[e] Introduction (page 430)

Civil Inw covers disputes among two or more individuals or between individuals and the government. In
civil law cases, one party belicves it has suffered an injury at the hands of another party or wants to
prevent a harmful action from taking place.

[e] Types of Civil Law (page 430)

Four of the most important branches of civil law are:

Contracts A contract is a sct of voluntary promises between parties who agree o do or not do
something. A contract is enforceable by law. In an expressed contract, the partics spell out the terms in
writing. In an implied contract, the terms are not spelled out but inferred frony the actions of the people
involved and the circumstances of the contract. The characteristics of a valid contract are:

A. All parties to the contract are mentally able and in most cases legal age adults.

B. The contract cannot involve doing or selling anything illegal.

C. The contract must include an offer, acceptance, and in most cases a consideration. An offer is a
promise that something will or will not happen. For example, an aulo shop may offer to repair a
bumper for $500. The other party’s written or oral agreement to have the bumper fixed is the
acceptance. The consideration is the $500 in return for a repaired bumper.

A large number of civil suits involve disagreements over contracts.

Property law Many kinds of legal disputes arisc over using, owning, buying, and selling property. The
courts define real property as land and whatever is attached to or growing on it, such as houses or trees.
Personal property includes movable things like clothes or jewelry. For many Americans, the most
important property they invest in is a house. This usually involves a morfgage—or loan to pay for the
house—as well as a deed, title, and insurance. State and federal governments have passed many laws
dealing with real property. For example, the Fair Housing Act protects people against discrimination
based on race, religion, color, national origin, or gender when they try to buy the home they want or to
get a loan.

Family Law This branch of civil law deals with the relationships among family members, This includes:
A. Marriage, which is a civil contract entered inlo by both parties

B. Divorce, which legally ends the marriage and leaves both parties free to marry

C. Parcnt-child relationships, including custody issues, such as who a child lives with after a divorce

Torts or Civil Wrongs A tort is any wrongful act, except breaking a contract, for which the injured party
has the right to sue for damages in civil court. For example, a person may sue a person who broke his or
her window. Also, the wronged party may sometimes ask for additional money as a way to punish the
person who did the damage. Torts fall into the following major categories:

A. Intentional tort, which involves a deliberate act that results in harm to a person or property

B. Negligence, when someone is injured because another person does something a prudent person
would not have done or fails to do something a reasonable person would have done
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[e] Steps in a Civil Case (page 433)

Civil cascs are called lawsuits. The plaintiff in a lawsuit is the person who brings the complaint. The
defendant is the person being sucd. The plaintiff in a civil suit usually secks damages, or an award of
money from the defendant. If the court decides in favor of the plaintiff, the defendant must pay the
damages to the plaintiff. Usually the defendant must also pay court costs. If the court decides in favor of
the defendant, the plaintiff must pay all the court costs and receives nothing from the defendant.

In some lawsuits involving equity, the plaintiff may ask the court to issue an injunction. This is a court
order that forbids the defendant to take or continue a certain action. For example, a group of plaintiffs
may take a company to court because the company plans to build a factory that will pollute the air in
their neighborhood. A judge might issue an injunction to stop a company from building the factory.
Lawsuits can be time consuming because they involve the following steps:

Hiring a lawyer To start a lawsuit, a person almost always needs a lawyer.

Filing the Complaint The plaintiff sets forth the charges against the defendant in a complaint. This is a
legal document filed with the court that has jurisdiction over the problem. Then the defendant receives a
sununons, This is an official natice of the lawsuit that includes the date, time, and place of the first court
appearance. The defendant’s lawyer may file a motion to dismiss, or end, the case. If the court denies this
motion, the defendant must file an answer, or formal response to the charges in the complaint., Failure to
answer means victory by default for the plaintiff. The defendant may also respond by filing a
counterclaim. This is a lawsuit against the plaintiff in which the defendant says that the plaintiff also did
something wrong,

Pretrial discovery occurs when both sides prepare for the trial by checking facts and gathering evidence
to support their case. This process can take from months to years in complicated cases.

Resolution Without Trial Ninety percent of all civil lawsuits are scttled before trial in one of the
following ways:
A. Either party in the lawsuit may propose a settlement at any time.

B. Judges may encourage people to settle by calling a pretrial conference where the parties talk things
over.

C. The court may require the parties to settle their dispute outside of court through mediation. During
mediation each side is given the opportunity to explain its side of the dispute and must listen to the
other side. A professional arbitrator conducts the mediation. His or her decision is usually binding
on all parties.

Trial If all else fails, lawsuits go to trial. This may take months or years because courts are so crowded.
Civil trials may be heard by a judge only or by a jury of 6 to 12 people. Both sides present and
summarize their cases. Then the judge or the jury gives a verdict.
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The Award When the plaintill wins, the court awards damages, an injunction, or both. The loser may
appeal or refuse to pay damages. If the defendant refuses to pay, the plaintiff must get a court order to
take money out of he defendant’s paycheck or to seize and sell the defendant’s belongings.

2. What are the first three major steps in a civil casce?

[e] Small Claims Court (page 434)

The small claims court is an alternative 1o a lengthy trial process, Cases are usually heard by a judge and
involve claims ranging up 1o $5,000. Most of these courts have simple forms to complete in order to file a
complaint. No lawyers arc required. The evidence may include testimony from witnesses or their
affidavits. These are wrilien statements to prove statements of fact that have been signed by the witness
under oath before a magistrate or notary. The judge’s decision is legally binding. However, winning is no
guarantec of collecting. If the defendant refuses to pay, the plaintiff obtains a written order from the
court and then turns the order over to the police or sheriff to collect the damages.

3. Why would a plaintiff use a small claims court rather than file a civil lawsuit?
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RIMINAL LAW

KEY TERMS

criminal law Rules governing crimes and their punishment (page 437)

criminal justice system System of state and federal courts, police, and prisons that enforce criminal law
(page 437)

petty offense A minor crime, usually punished by a tickel rather than being arrested (page 437)
misdemeanor A minor crime that is usually punished by a fine or jail sentence of less than one year
{page 438)

felony A major crime (page 438)

arrest warrant An order signed by a judge naming the individual to be arrested for a specific crime
{page 438)

grand jury A group that hears charges against a suspect and decides whether there is sufficient evidence
to bring the person to trial (page 435)

indictment A formal charge by a grand jury {page 440)
information A sworn statement by the prosecution that there is sufficient evidence for a trial (page 440)

plea bargaining The process in which a defendant pleads guilty ta a lesser crime than the one with which
the defendant was originally charged (page 440)

jury A group of citizens that hears evidence during a trial and gives a verdict (page 442)
verdict Decision (page 443)

hung jury A jury that is unable to reach a decision (page 443)

sentence The punishment to be imposed on an offender after a gui'ty verdict (page 443)

Recall a time when someone purposely hurt you. Would you describe your injury as major or minor?
This is the way crimes are described under the criminal justice system

This section focuses on types of crimes and the steps in criminal cases.

Use the graphic organizer below to help you take notes as you read the summarics that follow. Think
about how diffcrent crimes are classified.

Petty Offenses Misdemeanors Felonies
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(2] Introduction (page 437)

In eriminal law cascs, the government charges someone with a crime and is always the prosecution. The
defendant is the person accused of the crime. A crime is an act that breaks a criminal law and docs injury
or harm to people or to society in general. Not doing something can also be considered a crime. For
example, a doctor who suspects a young patient is being abused and fiils to report the abuse is guilty of
a crime.

The criminal justice system includes the state and federal courts, judges, lawyers, police, and prisons that
have the responsibility for enforcing criminal law. There is a separate juvenile system for dealing with
people under the age of 18.

[e] Types of Crime (page 437)

Crimes fall into the following classifications:

Petty Offenses These are minor crimes such as parking illegally, littering, disturbing the peace, minor
trespassing, and specding. People who commit a petty offense oflen receive a ticket rather than being
arrested.

Misdemeanors These are crimes such as vandalism, simple assault, stealing inexpensive items, writing
bad checks for small amounts, or being drunk and disorderly. A person found guilty of a misdemeanor
may be fined or jailed for a year or lcss.

Felonies These are serious crimes such as burglary, kidnapping, arson, rape, fraud, forgery,
manslaughter, or murder. They are punishable by imprisonment for one year or more, The punishment
could even be death if the crime is murder. People convicted of felonies may also lose certain civil rights
such as the right to volte or serve on a jury. Sometimes misdemeanors may be treated as lelonics. For
example, drunk driving is often a misdemeanor. If a person has been arrested for drunk driving and has
been convicted of the same offense before, the person may be charged with a felony.

1. What are the three classifications of crimes?

[e] Steps in Criminal Cases (page 438)

Nearly every criminal case follows these steps:

Investigation and Arrest Police begin an investigation to gather enough evidence to persuade a judge to
give them a warrant to arrest someone. An arrest warrant must list the suspect’s name and the crime.
Police may arrest someone without a warrant if they catch the person in the act of committing the crime
or if they have a reasonable suspicion that a person has broken the law. The arrested person is taken to a
police station where the charges are recorded or “booked.”
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Initial Appearance The defendant is brought before a judge to be charged with a crime, If the crime is a
misdemeanor, the defendant may plead guilty and the judge will decide on a penalty. If the defendant pleads
not guilty, a date is set for a trial. The defendant usually is not asked to enter a plea if the crime is a fclony.
Instead, the judges sets a date for a preliminary hearing. A suspect may be released if the judge thinks the
person is a good risk to return to court for trial. Or the judge may require bail. This is a sum of money the
accused leaves with the court until he or she returns for trial. Bail is denied if the defendant is likely to flec.

Preliminary Hearing or Grand Jury In federal courts and many state courts, cases will go to a grand
jury. This is a group of citizens who review the prosecution’s accusations. The jury determines if there is
enough evidence to put the accused on trial, If the jury finds enough evidence, it “hands up” an
indictment. This is a formal criminal charge.

A preliminary hearing may be used instead of a grand jury. In the hearing, the prosecution prescnts its

case to the judge. The defendant’s lawyer may also present certain kinds of evidence. The case moves Lo
the next stage if the judge decides there is “probable cause” to believe that the defendant committed the
crime. If the judge decides the government does not have enough evidence, the charges are dropped.

In misdemecanor cases and many felony cases, courts use an information rather than a grand jury indictment.
An information is a sworn stalement by the prosecution that there is enough evidence to go to trial.

Plea Bargaining Most criminal cases end with a guilty plea because of plea bargaining, In this process,
the prosecutor, defense lawyer, and police work out an agrecment through which the defendant pleads
guilty to a lesser crime. In return, the governiment does not prosccute the more serious crime with which
the defendant was first charged. Supporters of plea bargaining claim that it saves the state the cost of a
trial where guilt is obvious. Critics arguc that plea bargaining lets criminals get off lightly.

Arraignment and Pleas At the arraignment, the judge reads the formal charge against the defendant in

an open courtroom. The defendant then offers one of the following pleas:

A. Not guilty

B. Not guilty by reason of insanity

C. Guilty

D. No contest (in some states). By pleading no contest, the defendant indirectly admits guilt. However
this does not go on the record as a guilty plea.

If the defendant pleads guilty or no contest, the judge decides a punishment and the defendant may be

sent to prison immediately. If the plea is not guilty, the trial date is set.

The Trial A dclendant accused of a felony may choose between a bench trial—one heard only by a
judge—and a jury trial. A jury is a group of citizens who hears evidence during a trial to decide guilt
or innocence. The prosccuting and defense Jawyers choose jurors from residents within the court’s
jurisdiction. After jurors have been selected, the prosecution presents its case. Witnesses are called, and
evidence is presented. Next, the defense has its turn and calls witnesses. Then the lawyers for both sides
present closing arguments that summarize the cases and respond to the opposition’s case,
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The Decision The jury members go to a jury room to decide if the defendant is guilty or not guilty. To
decide that a person is guilty, the jury must find the evidence convincing “beyond a reasonable doubt.” In
nearly all criminal cases, every member of the jury must agree on the verdict, or decision. If a jury is
unable to reach a decision, it is called a hung jury and is dismissed. The trial ends in a mistrial. A new
trial with a new jury may be scheduled at a later date.

Sentencing When the verdict is “not guilty,” the defendant is relcased. If the verdict is “guilty,” the judge
usually deternines the sentence. This is the offender’s punishment. Sentences are often certain periods of
time in prison. Fowever, a sentence may include payment of a fine or @ number of hours to be spent
serving the community. In a few stales jurors have some say in the sentencing, especially in cases in
which the death penalty is a possible sentence. People found guilty of misdemeanors and felonics have
the right to appeal their cases to a higher court.

During the 1990s many citizens became frustrated with lenient senlences given for serious crimes and
the number of repeat offenders. In 1993 many states passed a “threc-strikes law” requiring individuals
convicled of three serious offenses to be sentenced to 25 years to life in prison. While these laws are
controversial, supporters note they have caused a dramatic drop in serious crime offenscs.

2. What happens at the initial appearance?
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